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In a globalized world, health
workforce regulation in trade policy
is not a new challenge...

What's different about this “new”

generation of trade agreement

negotiations?
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One of the big challenges in analyzing these trade agreements and their implications for health professionals and health systems is the lack of transparency. Negotiating texts are generally not publicly available - civil society must rely on wikileaks for leaked text – or, most recently, Greenpeace Netherlands. However, often these leaked texts are out of date. Opportunities for engagement are often quite limited as well - stakeholder sessions are often poorly attended and seem to have limited impact. 



“New Generation” of
Trade Agreement Negotiations

 Trans Pacific Partnership (TPP)
 Transatlantic Trade & Investment Partnership (TTIP)
 Trade in Services Agreement (TiSA)

e Regional Comprehensive Economic Partnership
(RCEP)

e Comprehensive Economic & Trade Agreement
(CETA)
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Regional Comprehensive Economic Partnership: ASEAN (Brunei, Burma, Cambodia, Indonesia, Laos, Malaysia, the Philipine, Singapore, Thailand, Vietnam) + 6 states with which ASEAN has existing FTAs (Australia, China, India, Japan, South Korea, New Zealand)
 
Trade in Services Agreement: Australia, Canada, Chile, Taiwan, Colombia, Costa Rica, the EU, Hong Kong, Iceland, Israel, Japan, Korea, Liechtenstein, Mexico, New Zealand, Norway, Pakistan, Panama, Paraguay, Peru, Switzerland, Turkey and the U.S.
 
Comprehensive Economic & Trade Agreement: Canada & EU
 
With the exception of TiSA, these negotiations are all broad-based – seeking to address trade in goods, trade in services, investment, economic and technical cooperation, IP, dispute settlement. 
This new generation of negotiations have occurred largely outside of existing WTO structures.  The purported goal of these negotiations is to establish a new model for all future agreements – and, de facto, a new global trade governance framework.  
 
The focus of these negotiations has generally been reductions in non-tariff barriers to trade, regulatory harmonization with the goal of further liberalization and ultimately economic growth. But at what cost? Current admittedly limited economic models have provided a mixed picture of anticipated economic gains – and population health implications 




“[The TTIP] ..is not just another trade negotiation...It’s a negotiation that
goes beyond traditional trade issues like market access for goods and
services. Most importantly, but not only, it’s about regulation.”

— EU Trade Commisssioner Cecilia Malmstrom, 11 December 2014,
Brussels

Transatlantic Trade & Investment
Partnership (TTIP)

UNIVERSITY of MARYLAND
MEDICALCENTER


Presenter
Presentation Notes
TTIP negotiations were launched in 2013 and include the European Union and the U.S. To date, there have been 13 full negotiating rounds. Similar to the TPP, the TTIP has a broad mandate with implications across economic sectors. The TTIP has been projected by the Center for Economic Policy Research to result in up to a 0.5 percent increase in the European GDP – and similar projections are available for the US economy. Up to 80% of these gains are projected to be attributable to reductions in non-tariff trade barriers, suggesting that the bulk of projected benefits would be a result of “regulatory harmonization.”


Investor-State Dispute Settlement
(ISDS)/Investment Court System

(ICS)
eEnables investors to challenge laws/regulations
eLimited to no judicial review
eNon-transparent Results of Concluded

eFavorable to industry ISDS Cases (2013)
eRegulatory chill

Known ISDS Cases (2013) e
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United Nations Conference on Trade and Development (UNCTAD). Recent
Developments in Investment State Dispute Settlement (ISDS). 2014. Available at
http://unctad.org/en/publicationslibrary/webdiaepcb2014d3_en.pdf
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In many ways, the elephant in the room for social accountability under these agreements is any Investor State Dispute Settlement mechanism, or ISDS, because of the profound, cross-cutting potential enforcement implications such provisions may have.
 
ISDS provides a mechanism for investors to bring claims against governments and seek compensation - ISDS provides new and novel opportunities for multinational corporations to challenge domestic laws that threaten their interests.
 
ISDS operates outside of any existing system of accountability and transparency, outside of the WTO dispute mechanism. Cases are typically adjudicated by a panel of three corporate attorneys who often simultaneously serve as counsel for corporations (in other cases). When ISDS provisions have been incorporated into much smaller scale trade agreements, these provisions have been used to advance corporate interested over health – by, for example, challenging successful evidence-based public health initiatives such as cigarette plain packaging and by pharmaceutical companies to prevent generic drugs from entering the market.
 
According to UNCTAD, there have been more than 500 ISDS cases through 2013 under existing, much smaller scale agreements. Of these cases, 31 % of ISDS cases have been adjudicated in favor of the investor and 26% of cases have been settled, meaning more than half of cases result in an outcome favorable to the investor. 
 
Moreover, these is concern and some evidence that the mere availability of ISDS may deter governments from adopting laws and regulations that may be targeted for challenge by investors – and this includes policies to advance expand universal coverage including access to medicines. 



Example: Achmea B.V. (Eureko B.V.) v. The Slovak Republic

Highlight an example – perhaps a proverbial canary in the mineshaft? -  under an existing BIT between the Slovak Republic and the Netherlands. This arbitration case was a UN Commission on International Trade Law (UNCITRAL) case – but, I think, foreshadows some of the looming scenarios for health care claims under ISDS in the new generation of mega trade agreements given speculation about ISDS, IP and state-owned enterprise provisions in these agreements. 
 
In this case, Achmea (then Eureko) sought compensation for its losses attributed to 2006 health care reform legislation in the Slovak Republic This legislation reversed prior efforts to liberalize the Slovak health insurance market. Eureko/Achmea claimed that it relied upon this liberalization when it invested in the Slovak Republic’s health insurance sector. Thus, Eureko/Achmea’s alleged that the Slovak health care reform legislation constituted an unlawful indirect appropriation of its investment in violation of Art. 3-5 of the BIT which pertains to “fair and equitable treatment” and nondiscrimination.
 
Initially, there was an initial award of more than 22million euro in damages and more than 3 million in costs for a total of more than 25 million euro – however, it was subsequently determined in a second case that there was not jurisdiction. However, it is not clear that similar claims under agreements like the TPP would reach the same outcome.
 




GATS v. “New Generation” of Negotiations

General Agreementon Tradein  “New” Generation of Trade

Services (GATS) (WTO) Agreement Negotiations
(TPP/TTIP/TiSA/RCEP/CETA)
* Health-related services * All parties to each agreement
commitments limited committed

* Government services carve out * Inclusion, scope and
enforceability of any
* Dispute settlement generally government or public services
limited to existing WTO carve out unclear
mechanisms

e Likely inclusion of ISDS
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General Agreement on Trade in Services established a framework (under the WTO) for liberalization of services – although only approx. 60 member states have opted to include any significant health-related services commitment. Four modes of trade in services:
Cross-border trade supply of health services – generally includes telemedicine, can include medical education
diversion of resources, privatization
privatization of higher education generally but particularly medical education
Consumption abroad – medical tourism, 
- exacerbate health workforce maldistributions - 
Foreign commercial presence/FDI– health services, often commercial, supplied within the borders of another member state. 
-two-tiered systems
-a couple of related ISDS cases already – 
-state-owned enterprise provisions
Presence (or movement) of natural persons
-brain drain
 
-carve out for government services – enable governments to maintain regulatory sovereignty

GATS is currently limited by the number of member states who have opted to include health-related services in their commitments,  






___
This table is an attempt to provide an overview of some of the major differences relevant health care between the current WTO General Agreement on Trade in Services and the new generation of negotiations including the TTIP. 

GATS, which came into force in 1995, sought to establish a framework under the WTO for liberalization of services and includes four so-called modes:
Cross-border trade supply of services
Consumption abroad
Foreign commercial presence
Presence (or movement) of natural persons

In the context of health-related services, a minority of members states have opted to include significant health-related services commitment. Moreover, GATS includes a government services carve out which has further limited its effects. Finally, dispute settlement under GATS is limited to existing WTO mechanisms. In contrast, the new generation of trade agreements may contain stronger provisions which may create barriers to UHC. 


Trade Agreements, UHC &
Health Workforce?

Global Strategy

Global Strategy
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WHO defines UHC as “ensuring all people can use the promote preventive, curative, rehabilitative and palliative health services they need, of sufficient quality to be effective.” 

There is an increasing recognition of the importance of universal health coverage – with ongoing surveillance and support to member states from WHO. Of note, a health workforce that is robust and “fit-for-purpose” is considered a prerequisite to achieve universal health coverage and the health priorities of the post-2015 sustainable development agenda.

Adopted at the Sustainable Development Summit on 25 September 2015, the 2030 Agenda for Sustainable Development includes 17 Sustainable Development Goals (SDGs). SDG #3 - Ensure healthy lives and promote well-being for all – specifically includes UHC. Target 3.8 calls to  “Achieve universal health coverage, including financial risk protection, access to quality essential health-care services and access to safe, effective, quality and affordable essential medicines and vaccines for all”

By 2035, the World Health Organization (WHO) estimates a shortage of more than 12 million healthcare workers globally with profound potential implications for realizing the benefits of UHC. At WHA67 in 2014, the WHO Director General charged w/ Global Strategy development and the GHWA has facilitated a consultative process resulting in the draft global strategy for consideration at the WHA69 this week. 

Vision for the Global Strategy has been defined as “Accelerate progress towards Universal Health Coverage and the Sustainable Development Goals by ensuring equitable access to a skilled and motivated health worker within a performing health system.”





Selected Health Workforce Scenarios

e Medical Education

 Licensing & Professional
Qualification

 Migration & Geographic Distribution
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Medical education –With respect to health professions education, there is speculation that state-owned enterprise provisions could potentially be used to incite privatization of higher education. In TTIP negotiations, EU negotiators have indicated that education will be included in an exemption - although the contours of this exemption are not clear. Privitization risks increased cost and reduced access to medical education - as demonstrated by, for example, the US medical education system. 
Licensing/Professional Qualification – Although there have been some ongoing assurances that the ability of parties to regulate licensing of health professionals will not be affected current negotiations. 
Migration – Liberalization of cross-border health series risks exacerbating existing geographic maldistribution



Conclusions

e “New” generation of trade agreement
negotiations may help or hinder efforts to
realize UHC, social accountability

e Numerous direct and indirect scenarios for
health workforce

e Analyses limited by lack of transparency in
negotiations
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In addition, health workforce scenarios are likely mediated by overarching effects on health care systems – including financing and service delivery – which influence migration patterns. This sets up a potentially volatile situation for national-level and local-level policymakers 


Conclusions

 Health & health care consequences of
agreements must be weighed against
potential economic benefits

e Medical and public health communities have a
professional obligation to engage in policy
discussions
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Implications for health and health care need to be considered in negotiations - and the health sector needs to engage in these negotiations. Similarly, health sector initiatives such as the UHC movement and the Global Strategy for Human Resources for Health need to take into account trade agreement negotiations



Thank you!

Elizabeth Wiley, MD, JD, MPH
ewiley@umm.edu

@elizabeth wiley
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Look forward to the discussion
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